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Arising out of Order-In-Original No. AHM-CEX-003-JC-SP-018-22-23 dated 02.03.2023
(¥) | passed by the Joint Commissioner, CGST & Central Excise, Gandhinagar

Commissionerate

arfererat #7771 o Tt/ M/s GCC Infra Projects & Developers (Prop - Shri Gaurav
(&) | Name and Address of the Nigam), F-2 Bungalow, Sahajanand City, Sukan Silver,

Appellant Kudasan, Gandhinagar — 382421

IS ARD G AT-SR F STEHANT LT AT € A1 g 59 A T Wi FerRafy A= sramg 1w e
ST T ST SrTaT TSI SAEH ST H< qehall 8, ST o U anaer & e gy eaT &1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

AR AR AT AL A~

Revision application to Government of India:

(1) sl" IUTEH gIoeh SATARTH, 1994 FT e ofad A< SaqTg T HTHAT o 91X YA & 1
SY-GTT F TIH TG o Saeia GOrerr arae el e, wiea aeente, fany dermers, rore &,
=T wime, Sttae i waw, 998 90, 7% feeil: 110001 Y it S =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) I AT 6T GO F AT § S YT griven @ ¥ R WS TR ar s wreet § a7 ey
AT & TEX AISHIY § {T & ST §T 91 &, AT Rl AUeHIR AT wueR | =7g ag Rl s &
T Rt WOSTITIR § 81 AT ol TTohaT 3 39 g% &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another durin %m
of processing of the goods in a warehouse or in storage whether in a f ﬁo« piOT
warehouse.
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(@) O ¥ aTee et <y wewr § Raffiw " w= v wrer F ARt § ST e wy 9 i)
SEITE Qe o TXae 3 Areet & ST ST & gy e <y Ar yaer § [aifad gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@@  af e T ST TR AT ST % STe (ATe AT e # ) Frata B | gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(&) T SeaTET Ht SeATET UF % YA & oI ST SgET e wre T TS § SR U ower S 7w
oY WF e ¥ qaries omgeh, ordier & g uTia a7 96y 9% A7 9E § &9t (72) 1998
1T 109 gRT A< &y T

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T ST e (Irdien) ey, 2001 ¥ REw 9 % sivia RS o g ge-s w Ay
yfeat §, IR smeer & gy smew AT Rets & O 7m0 F facga-enser g oie Ao S &-ar
gfaat & arer SR ade B ST =W I W @rar § H ged oY & sfaa g 35-% #
et 6 3 ST & e o Arer Ee-6 AT i T o} g Agyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS e % T SIgl 6oy W T 1@ 9 47 ST9 69 gial 9% 200/ - HIE RIaT it
ST 3T STgT Herd<ehy Uoh ATE & SATaT gf af 1000 /- T e srar 6t Sirq)

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT oo, BT SCATE o T AaT T e =rariEeser F yid ardier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FeaIT STET LoF ATAFIH, 1944 Fit & 35-d1/35-3 & faia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwIET IREE § FATC STIETX & Aerar @it odier, rdier % " § @97 o, Svald
STTET [ Q& aTsH Adie =grarieenr (Reee) & gfam &eftm fifser, srgaeEme § 2nd e,

qGHTE T o, TEET, RRAETIR, gHTIE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nqiﬁfﬁ%@%&ubﬁc

Pl
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) AR T o ¥ e et A AT SYAT & Y S e avewr ¥ R 6 7 qrer Ssude
w%%mwaﬁ%qmaw%sﬁgq%ﬁ%ﬁmﬁm@rﬁ%%ﬁmqmﬁﬁwﬁ?ﬁw
Wﬁ@aﬁﬂmﬁwmﬁwwqw fraTemars |

In case of the order covers a number of order-in-Original, fee for each 0O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT e sttEeEs 1970 qm%’rﬁfa—crﬁa?[ﬁ-l & @i Meia &y sgar I
AT AT e FATRAT ot srferenrdr % snae § ¥ Tedwh i Th Ia9X § 6.50 4§ &7 =141
Q[ [ FIT ZIAT =ATIRT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X geifeq are! S REE S arer Rt i Sl off earer sreia e srar g S |
S[eh, T SeaTa {[ee U e ediels =arareener (i) Faw, 1982 § RiRT ]

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T Yoo, FEEIT STUTET {[oah Ue qaTens el = geor ([eee) Qo aia et & Are
F FderH T (Demand) T4 &€ (Penalty) T 10% T& ST HAT SAMATS gl Freriten, ATEHad Td STHT
10 F]S TIC %’l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

AT SIS Yo AT AAThT 3 Sfeia, ATFHE g daed il 77 (Duty Demanded) |
(1) €< (Section) 11D % qga Faiia i;
(2) foraT e Ade shise i aitwE;
(3) e Hiee Fawt % Faw 6 % 75w <7 it

7 q@ ST ¢ dfed srfier § uge I ST Fr et T erdier aThrer A ¥ forg g ord & T
T &

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). '

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiij amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T e ¥ T erdier SRR 3 THeT gl Lo AT S AT gUe faEied gt av ai fhe g
9o ¥ 10% SFTATA 9% i St e qvs e g aw ave % 10% TR X T ST FEAL B

In view of above, an appeal against this order shall lie before the Tnbunal on

or penalty, where penalty alone is in dispute.”

Page 30f8




F. No. GAPPL/COM/STP/4363/2023

39T 3ME3 ORDER-IN-APPEAL

The present appeal has been filed by M/s GCC Infra Projects & Developers
(Prop - Shri Gaurav Nigam), F-2 Bungalow, Sahajanand City, Sukan Silver, Kudasan,
Gandhinagar — 382421 [Address mentioned in OIO — 4, Shivalay Bunglows,
Sujatpura Road, Kadi, Mehsana - 382715] [hereinafter referred to as “the
appellant”] against Order in Original No. AHM-CEX-003-JC-SP-018-22-23 dated
02.03.2023 [hereinafter referred to as “the impugned order”] passed by the Joint
Commissioner, CGST & Central Excise, Gandhinagar Commissionerate [hereinafter

referred to as “the adjudicating authority™].

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.
AIVPNBO5SF and were not registered under Service Tax. As per information
received from income tax department, it was observed that during the period F.Y.
2017-18 (upto June-2017), the appellant had earned substantial service income but
had neither obtained service tax registration nor paid service tax thereon.
Accordingly, in order to verify the said discrepancy, letters dated 06.10.2021,
01.12.2021, 21.12.2021, 24.01.2022 and 08.02.2022 and summons dated 15.03.2022
and 21.03.2022 were issued to the appellant calling for the details of services
provided during the period F.Y. 2017-18 (upto June-2017). However no reply was
submitted by them. However, the jurisdictional officer considering the services
provided by the appellant during the relevant period as taxable under Section 65 B
(44) of the Finance Act, 1994 determined the Service Tax liability for the F.Y. 2016~

17 on the basis of value of ‘Sales of Services’ under Sales/Gross Receipts from
Services (Value from ITR) and Form 26AS as details below :

Sr. | Period (F.Y.) | Differential Taxable |Rate of Service Tax
No. Value as per Income | Service payable but not
Tax Data (in Rs.) Tax incl. |. paid (in Rs.)
Cess
1. |12017-18 (upto 5,22,74,740/- 15% 78,41,211/-
June-2017)
3. The appellant ~ was issued Show Cause Notice  No.

GEXCOM/ADJIN/ST/ADC/241/2022-ADIN  dated 22.04.2022 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.78,41,211/- for the

Lt
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F. No. GAPPL/COM/STP/4363/2023

period F.Y. 2017-18 (upto June-2017), under proviso to Section 73 (1) of Finance
Act, 1994 along with interest under Section 75 of the Act. The SCN also proposed

imposition of penalty under Sections 70, Section 77 and Section 78 of the Finance
Act, 1994,

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

o Service Tax demand of Rs.78,41,211/- was confirmed for the period F.Y.
2017-18 (upto June 2017) under Section 73(1) of the Finance Act, 1994
alongwith interest under Section 75 of the Finance Act, 1994,

e Penalty of Rs.78,41,211/- was imposed under Section 78 of the Finance
Act, 1994,

e Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,
1994,

o Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance
Act, 1994,

e Penalty 0of Rs.20,000/- was imposed under Section 70 of the Finance Act, 1994.

5.  Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is a proprietor running proprietorship firm in the name of M/s.
GCC Infra Projects & Developers and is duly engaged in providing civil
construction services to different state Governments for various government

projects.

> They submitted that the impugned order passed by the adjudicating authority is
ex-facie untenable and unsustainable in law and is liable to be set aside as it
has been paésed without considering the nature of services provided by the
appellant which are exempted vide mega noﬁﬁcation No. 25/2012 ST dated
20.06.2012.

> The appellant submitted that the impugned show cause notice issued by the
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F. No. GAPPL/COM/STP/4363/2023

in law and deserves to be set aside in view of the following submissions made

by the appellant.

6.  Personal Hearing in the case was held on 24.01.2024. Shri Anil Gidwani,
Advocate, appeared for personal hearing on behalf of the appellant. He reiterated the

contents of the written submission and requested to allow their appeal.

7. It is observed from the records that the present appeal was filed by the
appellant on 07.07.2023 against the impugned order dated 02.03.2023, which was
reportedly received by the appellant on 11.04.2023.

7.1 It is also observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant part of the said section is reproduced below :

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on and
after the Finance Bill, 2012 received the assent of the President, relating to

service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it to

be presented within a further period of one month.”

7.2 As per the above legal provisions, the period of two months for filing appeal
before the Commissioner (Appeals) for the instant appeal ends on 11.06.2023 and
further period of one month, within which the Commissioner (Appeals) is empowered
to condone the delay upon being satisfied with the sufficient reasons shown by the
appellant, ends on 11.07.2023. This appeal was filed on 07.07.2023, i.e after a delay
of 26 days from the stipulated date of filing appeal, and is within the period of one

month that can be condoned.

7.3 In their application for Condonation of delay in filing the appeal, they
submitted that they could not file the appeal within specified time limit due to
financial difficulty. These reasons of delay were also explained by them during the

course of personal hearing, the grounds of delay cited and explained:;‘ayc;t];le\appellant
o s

N
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F. No. GAPPL/COM/STP/4363/2023

appeared to be genuine, cogent and convincing. Considering the submissions and
explanations made during personal hearing, the delay in filing appeal was condoned

in terms of proviso to Section 85 (3A) of the Finance Act, 1994.

8.  Ihave carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made during personal
hearing, the impugned order passed by the adjudicating authority and other case
records. The issue before me for decision in the present appeal is whether the demand
of service tax amounting to Rs.78,41,211/- confirmed under proviso to Section 73 (1)
of Finance Act, 1994 alongwith interest, and penalties vide the impugned order
passed by the adjudicating authority in the facts and circumstances of the case is legal
and proper or otherwise. The demand pertains to the period F.Y. 2017-18 (upto June-
2017).

9. I find that it has been recorded at Para 17 of the impugned order that the
opportunity of personal hearing was granted on 01.11.2022, 10.11.2022, 01.12.2022
& 14.12.2022, but the appellant had neither filed defense submission nor availed of

the opportunity of personal hearing. Thereafter, the case was adjudicated ex-parte.

10. I find that the appellant has in their appeal memorandum submitted details and
various documents in their defense. However, these details and documents were not
submitted by them before the adjudicating authority and neither were any of the
contentions made in the appeal memorandum raised before the adjudicating authority.
Since the appellant did not file any written submission before the adjudicating

authority and neither did they attend the personal hearing granted, no oral

submissions were made by them in their defense. Accordingly, the adjudicating
authority did not have the opportunity of considering the submissions of the appellant
before passing the impugned order. Therefore, I am of the considered view that it
would be in the fitness of things in the interest of natural justice that the matter is to
be remanded back to the adjudicating authority to consider the submissions of the
appellant, made in the course of the present appeal, and, thereafter, adjudicate the

matter.

Page 7 of 8




F. No. GAPPL/COM/STP/4363/2023

11.  Accordingly, the impugned order is set aside and the matter remanded back to
the adjudicating authority for adjudication afresh. The appeal filed by the appellant is

allowed by way of remand.

12.  S(IeT FdT GIXT &S el 75, o7 ter T e IuCs s o o SITaT § |
The appeal filed by the appellant stands disposed of in above terms.

A
=
ARTIG SieT
YT (3rdiew)
Dated: 297 January, 2024
MU/ Attested : .
32
T ARR
3efierp (SrUiew),

I St T &, SgHeEre

By REGD/SPEED POST A/D

To,

M/s GCC Infra Projects & Developers
(Prop - Shri Gaurav Nigam),

F-2 Bungalow, Sahajanand City,
Sukan Silver, Kudasan,

Gandhinagar — 382421.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
) The Commissioner, CGST and Central Excise, Gandhinagar

3. The Joint Commissioner, CGST & CEX, Gandhinagar Commissionerate.

4

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website. |

\/5./ Guard file.

6.  PA File.
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