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Treva#RTh/
Date of issue 31.01.2024

Arising out of Order-In-Original No. AHM-CEX-003-JC-SP-018-22-23 dated 02.03.2023

(;) I passed by the Joint Commissioner, CGST & C„t„I E„i„, G,,dhi.,g„
Commissionerate

wft©qafvrqrq3hqKr /
(q) I Name and Address of the

Appellant

M/s GCC Infra Projects & Developers (Prop - Shri Gaurav

Nigam), F-2 Bungalow, Sahajanand City, Sukan Silver,

Kudasan, Gandhinagar – 382421

#{ -ff+ W wftv-wtw & q+vIv qIvy %tm { zI qt RW qltqT + vfl wi 1 WIn ifit y?TIT Irq vvq

©RqT+qtwftvwrw WOwr nqqq Wg$qtWqaT{,qvTf+qtqrtqr iTf%va§v6Kr {I

AnY person aggrieved by this Order-in-Appeal may ale an appeal or revision
application, as the one may be against such order, to the appropriate authority in are
following way.

VNavt€n%rlqftwr ql+qq:-

Revision application to Government of India:

(1) %#Muqr€qQr© wf&fhrq,r994#Turaw€a+tqq7TqqqqvM+ Http),h wraqR
ar-grab vqqqt;g6+#mfelqfTwr ©Tqrr vgfm©fqq, vrtavt©n, f8v+qrvq, trvqRvFr,
MgiRq :ftmfhr WB +vqqnt, dft@ft: lrooor =##tqFftqTfIq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl m@#tRift%qm8+qqfTtft8fQ%x©Tt ff+a w€Rrnvrwqvr®i+vr mr
WTnrN+qq\wvwH+qr©+ wriTTVBfq,nfMwTnrnqr W€H+qT%qtfMqTWTt +
Trf%tfrwTFIHt !tvm4tvthnbarTqE{8'l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another du:
of processing of the goods in a warehouse or in storage whether in a
warehouse.

Page 1 of 8



(v) vn7#@T§t f+tft iT? vr stv + fhmR7qTVunnv%'fRfWrq@PfFrqpq#vTe q1

conor qJT–r#R&a#Vm++~#VTra#vTFfQ#rTyqrvtqr+fhmtv {I

In case of rebate of duty of excise on goods exported to anY countIY or terrltoIY
outside india of on ex(...isable material used hl the manufacture of the goods which are

exported to any country or territory outside India.

(T) qRql+–rqr uIT7TVfhMVn€%gT§X(hnvnqzT7 #t)fhlf7f#nwnvTV 811

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duV.

(q) #fh{iNnRT qt WaRT w + !gTn+f%Vqt=qft+feaqnr #tv€8gtlq+ wiTH:r SV

ERr !{MTbSsn% qTBy, wM+€rauRdavTqqt TrTr€qfRT Hf&fhM (+ 2) 1998

ETH 109 HuRl+ N IR§tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) iTrdhr nwa qrvq (wftv) f+rqTqTft, 2001 % fMq 9 % gate fRfRf?amg fun u-8 + qt
vfbit +, tfq7 mtv + vfl mtv 9fqz fRqTq + dIv vrv + $ftz©i@mir R+ ;Hiv mtqT #t qtat
vfhft % vrq 3fqv grqqq fbiT vrqr qTfjtTI a& vrq mTr ! rr !@r qfhf % dah gTn 353 +

f+utftv=$tq %=T7Tq+©qV + vr qftwH-6nmq#tvftvft6tanfjul

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+w wtn+vmqd+@T16qq6Tr©@aunt qq€tat @It 200/- =MY'TVTT ft
vw 3Rlq§T+@Tt6qv%v®twn8atrooo/-#t=M!=TRTT#tqWI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

gbR qq hqhr WaH gWR+aRTHtwftTfk qP{TfBH@rbXftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Mh WiTH qrvv qf#fhn7, 1944 qt UHF 35-dt/35-q # #nh:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3mfRf%vqf%g+qvw gs©TIh@@@r#twft@,wftat h wi+qtfMqrg–E,#dhr
Rna qr@ T+ §qTqI nfl$fhr -wTf#qwr (fM) a qf%rTt 8dhr =ftfbm, q§qqTVTq q 2-d qrvr,
qt;iTdr w+, ©Qtu, fltrTtqFn, ©§qqT@TV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2==d£joor, Bahumali Bhawan, Asarwa, (}irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

crossed bank draft in favour of Assn. Redstar of a branch of any pp$ii+£€#vblic
/4$;P' :- ’ . ~q;''Iv F/ + \ \X_ \ I:

igf{ -,-. y Y;fc;
L T+:\ (.„ R) )i

/
% ;:\\ .#f

(
/

-//It
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gector bulk of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) IIft w mtV + q{ sv gTtqft vr WiTtqT +vT e©tvaq IV qtx© + fRIT =fIx vr y'rvTq ai{n
8r & f%n vrnqTfiF Rvvq#§tEu#tf%fRwv€t %ntt qq+%fRVqqTMt vflgbr
qRnf&qwrqtRqwftvnHhrw©H#tT6wMf#nvKr§ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid'scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) vm@ T@ qf©fhm r970 qqr tBilfb7 ++ qRWt -1 % gmtv f+HifI:7 fM{ qIWTT gu
mRm Tr lvwtw V=rTf+qft fMhm nf&qTO + nfer + + vaq qt in xfbIt v 6.50 q& vr mqrgq
qr©ft@wn€tqTqTf%ul

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq &t +df87qwiTft#fhtwr ql+qTafMf#r©tr qt &vnqMMfbn wmjqt dhIT

q+T +-fm nwa qj@R+ +V?Ft wftfh annfhrwr (qntfRf#) fhm, 1982 :Rftfja{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) {hTTqj-.–F,##{®ITqTqjmTR+qTqlTMTqrTrf#©wr®z)v%vR©+a#Trq&
+ q&NPr (Demand) v+ + (Penalty) qT 10% if aRT WiT qRwt eI Odi%, qfhFWT lg WiT

10 #B VW iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

i-FfH WiTT p–F saT +RTq{ + +afT, qTTfRv {nTT EF&ffF rThT (Duty Demanded) I

( 1) # (Secti,n) lID+e€vf+8fft7 iTfgc

(2) fhnq@a+q+zhftz#t rTfim;

(3) +Tqa%ftZfhPit %fhm 6'+a®tq iTfirl

gtI{ wn ' aRd Mr’ + qB&q{ WIT#Ran+RWIlw qTfMqt++fRvx+8fvqr fUn

Tvr 81

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
,_onnrmed by the Appellate COInmissiOner would have to be pre-deposited, provided
that the pre_deposit amount shaLL not exceed Rs.10 (_*rores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the FInance
Act, 1994)

Under Central Excise and Service TaxI “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Sy wtqr +yR gM ylmqIul %vqwqdqM %qm qpqT®Vfidta 8th gbr RR WI

qJIq % 10% UFTmw ai qd+qd@vRqlnd §T@WKb r0% Wqt#tqT©qdt tl

In view of above1 an appeal agaInst this order shall lie before the TribTnal on
payment of 10% of the duty demanded where dutY or dutY and
or penalty, where penalty alone is in dispute.”

penalty rTl
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F. No. GAPPL/COM/STP/4363/2023 r

mM ntqT/ ORDER-iN- APPEAL

The present appeal has been filed by M/s (JCC Infra Projects & Developers

(Prop - Shri Gaurav Nigam), F-2 Bungalow, Sahajanand City, SuI<an Silver, Kudasan,

Gandhinagar – 382421 [Address mentioned in OIC) – 4, Shivalay Bunglows,

Sujatpura Road, Kadi, Mehsana - 382715] [bereinafter referred to as “the

appellant”] against Order in Original No. AHM-CEX-003-JC-SP-018-22-23 dated

02.03.2023 [hereinafter referred to as “the impugned order”] passed by the Joint

Commissioner, CGST & Central Excise, Gandhinaga Commissionerate [hereinafter

referred to as “the adjudicating authority”] .

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.

AIVPN8055F and were not registered under Service Tax. As per information

received from income tax department, it was observed that during the period F. Y.

2017-18 (upto June-2017), the appellant had earned substantial service income but

had neither obtained service tax registration nor paid service tax thereon.

Accordingly, in order to verify the said discrepancy, letters dated 06.10.2021,

01.12.2021, 21.12.2021, 24.01.2022 and 08.02.2022 and summons dated 15.03.2022

and 21.03.2022 were issued to the appellant calling for the details of services

provided during the period F. Y. 2017-18 (upto June-2017). However no reply was

submitted by them. However, the jurisdictional officer considering the services

provided by the appellant during the relevant period as taxable under Section 65 B

(44) of the Finance Act, 1994 determined the Service Tax liability for the F. Y. 2016-

17 on the basis of value of 'Sales of Services’ under Sales/Gross Receipts from

Services (Value from ITR) and Form 26AS as details below :

Sr. I Period (F.Y.) I Differential Taxable
No. Value as per Income

Tax Data (in Rs.)

Rate of
Service
Tax incl
Cess

15%

Service Tax
payable but not

paid (in Rs.)

2017- 18 (upto1

June-2017)
5,22,74,740/- 78,41 ,21 1/.

3 . The appellant was issued Show Cause Notice No.

GEXCOM/ADJN/ST/ADC/241/2022-ADJN dated 22.04.2022 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.78,41,211/- for the
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F. No. GAPPL/COM/STP/4363/2023

period F.Y. 2017-18 (upto June-2017), under proviso to Section 73 (1) of Finance

Act, 1994 along with interest under Section 75 of the Act. The SCN also proposed

imposition of penalty under Sections 70, Section 77 and Section 78 of the Finance

Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

a

O

@

Service Tax demand of Rs.78,41,211/- was confirmed for the period F.Y.

2017-18 (upto June 2017) under Section 73(1) of the Finance Act, 1994

alongwith interest under Section 75 of the Finance Act, 1994.

Penalty of Rs.78,41,211/- wqs imposed under Section 78 of the Finance

Act, 1994.

Penalty of Rs. 10,000/- was imposed under Section 77(1)(a) of the Finance Act,

1994

o Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance

Act, 1994.

a Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act, 1994.

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is a proprietor running proprietorship finn in the name of M/s.

GCC in aa Projects & Developers and is duly engaged in providing civil

construction services to different state Governments for various government

projects .

> They submitted that the impugned order passed bY the adjudicating authoritY is

ex_facie untenable and unsustainable in law and is liable to be set aside as it

has been passed without considering lhc nature of services provided by the

appellant which are exempted vide mega nod8cation No. 25/2012 ST dated

20.06.2012.

> The appellant submitted that the impugned show cause notice issued bY the

Department and the impugned OIO passed bY the adJ
udicating...4sQX facie bad

-eff va Raece qr
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F. No. GAPPL/COM/STP/4363/2023

in law and deserves to be set aside in view of the following submissions made

by the appellant.

6. Personal Hearing in the case was held on 24.01.2024. Shri Anil Gidwani,

Advocate, appeared for personal hearing on behalf of the appellant. He reiterated the

contents of the written submission and requested to allow their appeal.

7. It is observed from the records that the present appeal was filed by the

appellant on 07.07.2023 against the impugned order dated 02.03.2023, which was

reportedly received by the appellant on 11.04.2023 .

7.1 it is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant part of the said section is reproduced below :

;' (3 A) An appeal shall be presented within two months from the date of

receipt of the decision or order of such adjudicating authority, made on and

after the Finance Bill, 2012 received the assent of the President, relating to

service tax, interest or penalty under this Chapter:

Pyovidad th,at the Commissioner of Central Excise (Appeals) may, if he is

satisfIed that the appetIant was prevented by suffIcient cause from

presenting the appeal within the aforesaid period of two months, allow it to

be presented within a further period of one month.

7.2 As per the above legal provisions, the period of two months for filing appeal

before the Commissioner (Appeals) for the instant appeal ends on 11.06.2023 and

further period of one month, within which the Commissioner (Appeals) is empowered

to condone the delay upon being satisfied with the sufficient reasons shown by the

appellant, ends on 11.07.2023. This appeal was filed on 07.07.2023, i.e after a delay

of 26 days from the stipulated date of filing appeal, and is within the period of one

month that can be condoned.

7.3 in their application for Condonation of delay in filing the appeal, they

submitted that they could not file the appeal within specified time limit due to

financial difficulty. These reasons of delay were also explained by them during the

course of personal hearing, the grounds of delay cited and explairpbRE@?$\ppellant
r\$ us VI:::JudI - IF

PT:::-=' '.’, J\

*'"' ' (Kg IIg
+

.++_ .#.,/



7

F. No. GAPPL/COIVI/STP/4363/2023

appeared to be genuine, cogent and convincing. Considering the submissions and

explanations made during personal hearing, the delay in filing appeal was condoned

in terms of proviso to Section 85 (3 A) of the Finance Act, 1994.

8. 1 have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order passed by the adjudicating authority and other case

records. The issue before me for decision in the present appeal is whether the demand

of service tax amounting to Rs.78,41,211/- confirmed under proviso to Section 73 (1 )

of Finance Act, 1994 alongwith interest, and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances of the case is legal

and proper or otherwise. The demand pertains to the period F. Y. 20 17-18 (upto June-

2017)

9. 1 find that it has been recorded at Para 17 of the impugned order that the

opportunity of personal hearing was granted on 01.11.2022, 10.11.2022, 01.12.2022

& 14.12.2022, but the appellant had neither filed defense submission nor availed of

the opportunity of personal hearing. Thereafter, the case was adjudicated ex-parte.

10. 1 find that the appellant has in their appeal memorandum submitted details and

various documents in their defense. However, these details and documents were not

submitted by them before the adjudicating authority and neither were any of the

contentions made in the appeal memorandum raised before the adjudicating author@.

Since the appellant did not file any written submission before the adjudicating

authority and neither did they attend the personal hearing granted, no oral

submissions were made by them in their defense. Accordingly, the adjudicating

authority did not have the opportunity of considering the submissions of the appellant

be R)re passing the impugned order. Therefore, I am of the considered view that it

would be in the fitness of things in the interest of natural justice that the matter is to

be remanded back to the adjudicating authority to consider the submissions of the

appellant9 made in the course of the present appeal, and, thereafter, adjudicate the

matter.
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F. No. GAPPL/COIVI/STP/4363/2023

11 . Accordingly, the impugned order is set aside and the matter remanded back to

the adjudicating authority for adjudication an:esh. The appeal filed by the appellant is

allowed by way of remand.

12. wft@6at€ruqd#t=T{wftvFrMTuaKtHTa++fM©wr{I
The appeal filed by the appellant stands disposed of in above terms.

J1DI at eA3 Snu 1a1; ) : 0 2 4
qBHfea/Attested :

W&
hgTqrq?

atR&W (Witar),
ddtJRa, a§qKTqTq

q(as El drZ,
b : H:•:;.:-' Jcv

}; ;

BY WGD4SPE©D pO§T A/D

To,

M/s GCC Infra Projects & Developers

(Prop - Shri Gaurav Nigun),
F-2 Bungalow, Sahajanand City,
SuI<an Silver, Kudasan,

Gandhinagar – 382421 .

Copy to

1.

2.

3.

4.

Z
6

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Gandhinagar

The Joint Commissioner, C'(JST & CEX3 Gandhinagar Comrnissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

Guard :file.

PA File
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